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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Sectiop-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse
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In' case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. = : :

aﬁﬂ'ﬂﬁfﬁmﬁwzﬁgﬂmﬁmﬁrm@#&ma‘frné%a?‘ﬂ_@sn%ﬂvhsﬂ
gri ©d Fram @ gaad sngaﬁ,amfﬁmmﬁﬁﬂwwmmﬁﬁﬁaﬁﬁﬁﬂﬂ(ﬁz)1998
g7 109 GRT Frgad fg T &Il '

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under %Mgﬁ:%

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months-from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, tnder Major Head of Account.
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The revision applicatién shall be accompanied by @ fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribupal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West ignck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

mww(am)ﬁm?ﬁ,zomaﬁmea‘»afmiﬁam%ﬂ—sﬁﬁu‘rﬁﬁﬁ?qaw
szaWﬁnéa@a%Wa@aﬁmmamaﬁwmﬁm%ﬁaﬁmw
aﬁwﬁ,maﬁnﬁrsﬂ'\lmwrwmw5mmmmm%qtﬂ'wwoo/— AT
@*ﬁlaﬁmwaﬁm;maﬁmammwgﬂ‘mwsmmsomazﬁg‘f?ﬁ
msooo/—qﬂvﬁvﬁﬁa’ﬁﬁlaﬁmgﬁﬁmﬁmﬂ,mﬁmaﬁ?memso
iR ISR %aszmooo/—mﬂ‘mﬁra‘vﬁlaﬁqﬂﬂm SRR
mﬁﬁaﬁwa%mﬁﬁduaﬁmlagwwmﬂa%ﬁmﬁmﬁﬁ EEk:

mmﬁaﬁwwmaﬁﬁaﬁ%%l :




O

(4)

(6)

Q@ﬁaﬁmwtﬁmﬁwaaﬁm|Ww'%%wﬁzﬁ’%iﬁqﬁﬁmﬁtﬁmzﬁﬁtﬁaﬁ
s 7 B o wa e @ die Rem 31 R P : :

The appeal to the Appellate Tribunal, shall be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Centralt Excise(Appeal) Rules,”2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,.
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated. . )
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the casé may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duly and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL

The subiject appeal is filed by M /s. Volvo Lubricants, Plot No- 927, Kerala
GIDC, Bavla, Dist. Ahmedabad (hereinafter referred to as ‘the appellant) against
the Order in Qriginal No.14/AC/Demand/14-15 dated 25-3-15 (hereinafter
referred to as ‘the impugned order) passed by -the Assistant Commissioner,
Central Excise, Division-III, Ahmedabad-II (hereinafter referred to as ‘the
adjudicating authority). The appellant is engaged in -the manufacture of
excisable goods falling under Chapter 27 of the First Schedule to the Central
Excise Tariff Act,1985[hereinafter referred as CETA-1985].they are also availing
the Cenvat credit under the provisions of Cenvat Credit Rules, 2004.

2. The facts in brief of the case is that, during the course of scrutiny of the
Excise Records, it was revealed that as per the ER-1 return for the quarter
January-March'2013, the appellant was required to pay Excise duty of Rs.
2,55,042/-and for the quarter April-June'2013 to pay Excise -duty of Rs.
2,31,64.the appellant submitted the details for the default period, the total value
of goods cleared by them was Rs.21,11,574/-and Excise duty comes to Rs.
3,04,496/-. They failed to pay duty within 30 days. Hence, as per the
provisions of Sub-rule 3A of Rule 8 of the CER 2002, the appellant was
required to clear the finished goods consignment wise by paying duty from
cash account. However, the appellant has discharged duty on monthly basis
from Cenvat Account in violation of the provisions of Sub-rule 3A of Rule 8 of

the Central Excise Rules, 2002. SCN was issued for cenvat credit of Rs.

3,04,496/ -recovery by way of cash payment, under the provisions of Rule 8
(3A) of the Central Excise Rules, 2002 .with interest on the said amount,
Excisable goods valued at Rs. 21,11,574/- should be confiscated under
the -provisions of Rule 25 of the Central Excise Rules, 2002. Vide above OI0

confirmed the demand.

3. Being aggrieved by the impugned order, the present appeal has been filed by
the appellant on the following grounds: '

Due to financial hardships they paid Rs. 136895/-and Rs.. 85662/-for
respective quarter by the specified due date. There was a short payment of Rs.
118147/~ and Rs. 145979 /- for the period Jan to Jun' 13.The outstanding
amounts of duty with interest were paid by challans dated 24.8.2013 ,they
relied upon the following judgments:1. F S Engineers V/s CCE, Ahmedabad-II
citedat2013(293)ELT-61(TRI-Ahbd) 2. Rajasthan Tools V/s CCE, Jaipur cited at
2013 (295) ELT-54(TRI-DEL).

The goods cleared during the default period were not seized, thus the
question of confiscation of the goods does not arise. They placed reliance on
the case of CCE, Vadodara -II V/s Asoj Soft Caps P Ltd. cited at 2012 (280) - 88
(TRI-AHD). Penalty under Rule 25 of CER cannot be imposed on them in view of
the judgment passed by the Hon'ble High Court of Gujarat in case of CCE & C
V/s. Saurastra Cement Ltd., cited at 2010 (260) ELT-71 (GUJ)

4, Personal hearing was granted to them on 18-4-15,8-5-16 and 14-6-16,
however, nobody attended on behalf of the appellant. They requested to consider
the submission made in their grounds of appeal, and submission on 15-6-2016.
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they placed reliance on relevant decisions and accordingly requested to allow the
appeal. I have carefully gone through 41;19 records of the case, as well as the
written submissions made by the appellant. I find that, the issiie to decide is the
default of payment of excise duty by the prescribed due date and its
consequential penalty and payment of interest. I have gone through the case
records and submissions.
S. I find that, from the facts of the case, it is evident that the appellant has
paid their duty of excise beyond 30 days of the stipulatéd date of payment.as
prescribed under Rule 8 ibid. the duty was paid by utilizing cenvat credit.

I find that, provisions of sub-rule (1), (3) and 3(A) of said Rule 8 ibid,

which read as under:

Rule 8. Manner of payment. — (I) The duty on the goods removed from, the
factory or the warehouse during a month shall be paid by the 6th day of the
following month, if the duty is paid electronically through internet banking and
by the 5th day of the following month, in any other case: for the period starting
with the first day after due date till the date of actual payment of the
outstanding amount (34) ([the assessee defaults in payment of duty beyond thirty days

“ from the due date, as prescribed in sub- rule (1), then notwithstanding anything contained
in said sub-rule (1) and sub-rule (4) of rule 3 of CENVAT Credit Rules, 2004, the
assessee shall, pay excise duty for each consignment at the time of removdl,
without utilizing the CENVAT credit till the date the assessee pays the outstanding
amount including interest thereon; and in the event of any failure, it shall be deemed
that such goods have been cleared without payment of duly and the
consequences and penalties as provided in these rules shall follow. -

Thus, it is evident from the above provisions of Rule 8, that once the assessee
defaults in payment of duty beyond thirty days from the due dates, the
assessee is liable to pay excise duty for each consignment at the time of
removal, without utilizing the cenvat credit till the date the assessee pays the
outstanding amount including interest thereon.

06 In the instant case, the appellant has failed to pay-the Excise duty within

\—4tipulated time limit and even failed to pay the duty within thirty days from
due date of 5th day of following month.They have also utilized cenvat credit
for payment of central excise duty paid after 30 days period and thereby
contravened the provisions of Rule 8(3) (A) ibid. the appellant has defaulted in
payment of duty of excise for the -said period. The appellant was liable to
pay excise duty from Account Current for each consignment at the time of
removal of excisable goods However, they have failed to remove excisable goods
on payment of central excise duty by debit from their account current on
consignment wise as required under Rule 8(3)(A) of Central Excise Rules,
2002. I find that, Once the Act and Rule 8(3A) are read together a harmonious
interpretation will be that ‘during the period of default, payment through
Cenvat credit will not be due discharge of duty. Interest will be payable so long
as there is no prdper discharge of duty.’ This is a consequence from Act but that
will follow even if it is not mentioned in the Rules .Since duty liability for the
period of default was discharged from cenvat account, the same has
been construed as violation of Rule 8(3A) of CER.2004.
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7. 1 find that, Rule 8(3A) prescribes only consequences mentioned in the
Rules. As discussed the consequences prescribed are confiscation of goods and
penalties under Rule 25 of the Central Excise Rules, 2002. I find that the
appellant had contravened the provisions of Rule 8 of CER. Therefore, I
hold that the impugned order is just and legal.

8. In view of foregoing discussion and findings, I uphold the impugned order
and reject the appeal. The appeal stands disposed of as above.

' hanker)
Corhmissioner (Appeal-II)
Central Excise, Ahmedabad.

Artested /
@& o ; ag.‘é
(K.K.Parmar)
Superintendent (Appeal-1I)
Central Excise, Ahmedabad

Bv Regd. Post A.D.

M/s. Volvo Lubricants,
Plot No- 927,
Kerala GIDC,
Ta-Bavla,
Dist. Ahmedabad-382 220

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II

3. The Dy. Commissioner, Central Excise, Div-III, Ahmedabad-II

4./’1‘1'16 Assistant Commissioner (System), Central Excise, Ahmedabad-II
[~

et Guard file.

6. PA file.
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